TRUSTS

An arrangement for making gifts of prop and for the management of assets, under which the trustee holds legal title to the trust assets for the benefit of the benef’s, who hold equitable title.

I. Req’s for valid trust

a. S delivers res to trustee for benefit of benef’s, with intent to create a trust with a lawful purpose.

b. Settlor - Must have legal capacity (18 w/ capacity to convey title to trustee)

c. Delivery – i/v trusts w/ third party trustee, delivery must be made w/ intent to convey legal title

i. Not necessary when S declares himself trustee

d. Res – legal title to a specific interest in property (identifiable) m/b conveyed to trustee

i. Expectancy is NOT an interest in property unless supported by consideration

e. Trustee

i. if indiv, m/h legal capacity to deal w/ prop (18 w/ capacity to contract and execute deed)

ii. if corp., only banks and trust co’s given power in their charters

iii. trust NEVER fails for lack of trustee – ct will appoint one

iv. irreconcilable conflict between trustee and benef’s not enough to remove trustee UNLESS conflict prevents trustee from performing its duties

v. m/h fid duties owed to someone other than itself or no trust arises

f. Benef’s

i. Private

1. definite and ascertainable =/ “my best friends”

a. “to my family” is okay b/c class gift

2. interest must vest, if at all, w/in RAP

ii. Charity

1. cannot benefit id individ’s

2. not subject to RAP

iii. “to pay over the income to train spiritual mediums”

1. argue both ways

a. charity – valid b/c charitable purpose

b. private – not valid b/c no ascertainable benef’s

iv. RAP

1. no future interest is good unless it must vest, if it does vest, not later than 21 years after some life in being at the creation of the interest

2. look for someone alive that proves vesting w/in 21 years or class closing

a. open classes usually kill gift

3. In Mass., Uniform Statutory Rule Against Perp (USTRAP) – an interest is valid if

a. It is valid under RAP, or

b. The interest actually vests or terminates w/in 90 years after the interest’s creation!

c. EXAM TIP - INCLUDE RAP then USTRAP in answer

g. Interest to create a trust – precatory or enforceable obligation?

i. “it is my wish and desire that S…” is precatory – it does not impose an enforceable obligation and does NOT create a valid trust

h. Lawful purpose

i. Look for encouraging divorce or total restraint on marriage

ii. However, partial restraint on marriage okay such as “provided he marries an Italian girl”

1. as is providing support to widow until she remarries

i. Oral trust of pers prop okay

i. But r/e req’s writing

j. Irrevocable and unamendable

i. Unless power to revoke retained by S

1. except Totten trust

II. Revocable trusts; bank accounts

a. Self-declaration trusts are okay provided that S is not only benef or, if he is, he is not the sole trustee

b. Pourover will – a will makes a bequest to an i/v trust

i. Trust need not be in existence at time will executed

c. Creditors

i. May reach a revocable trust but only after probate is exhausted

1. creditors must file suit against executor

d. UTMA

i. By statute, custodian terminates at age 21

e. JT TEN, TOD LDPS

i. Joint tenant, transfer at death, lineal descendants per stirpes

III. Charitable trust

a. Not subject to RAP

b. M/b for charitable purpose

c. M/b in favor of a reasonably large number of unidentifiable members of the public at large

i. cannot benefit identifiable individ’s

d. when chairtable purpose can no longer be accomplished, must be reformed under CY PRES

e. max liability for charit trust is $20K

f. attorney general enforces charit trusts

IV. Private Trust Modifications

a. Changed circ’s – look to primary purpose of trust and modify if continuing to adhere to specific direction would frustrate the primary purpose

V. Honorary Trust

a. No individ benef’s who can enforce trust

i. “to A as trustee for the benefit my dog, Bosco”

ii. NOT a trust – valid only in the sense that it will be upheld if “trustee” chooses to perform 

1. if she does not, resulting trust benefit per will

VI. Constructive Trust

a. NOT a trust – name given to a flexible equitable remedy designed to disgorge unjust enrichment (usually based on wrongful conduct)

VII. Purchase Money Resulting Trust (PMRT)

a. A pays the purchase price for land but has title taken in B’s name

i. A and B are not related = presumption is NO gift and A can compel reconveyance

ii. A and B are related = presumption that it was a gift

VIII. Creditors’ claims and Spendthrift trusts

a. In Mass., valid except as to

i. Contracts for necessaries

ii. Alimony, child sprt

iii. Any interest retained by S (revoc trust)

iv. Federal tax liens

b. A valid spendthrift in an irrevoc trust blocks creditors’ claims

c. If trustee pays a creditor against spendthrift at the direction of benef, benef has no cause of action against trustee – estoppel

d. Creditor has no claim against propr that S irrevocable transferred to 3rd party benef b/c S does NOT own the prop anymore

i. Except, of course, if fraudulently conveyed – unlawful purpose

IX. Self-dealing

a. What trustee cannot do

i. Use your common sense and look for ANY conflict

b. Benef’s remedies

i. Ratify transaction if benef likes result

ii. Surcharge action for resulting loss

1. mere self-dealing is automatic wrong – no further inquiry rule – NO defense, just remedy

iii. benef’s have no recourse against bfp (unless bfp knew or should have known that self-dealing was going on in which case she would not be a bfp)

c. exculpatory clause is valid even though it exculpates trustee from ordinary negligence

i. if it purports to relieve trusteee for acts of bad faith, gross negl, or fraud is unenforceable

X. Trust Admin Problems

a. Trustee cannot sell or mortgage real prop w/o ct approval

i. Unless power granted by trust

b. Investments

i. Uniform Prudent Investor Act is based on modern portfolio theory of investing, prudence is measured by conduct when investment decision is made and not on the performance result

1. mere poor performance does not lead to liability

2. must include growth and cap gain as well as income when measuring performance result

ii. Trustee must establish a custom-tailored investment strategy

c. Princ and Income issues

i. Trustee can exercise adjustment power (under revised UPIA) and distribute cap gain as income

ii. Cash div = income, stock div = princ, cap gain = princ subj to adjust, hazard insurance proceeds = princ

d. Torts

i. Trustee not personally liable unless personally at fault

e. Contracts

i. Trustee not personally liable unless

1. contract imposes personal liab, or

2. trustee fails to disclose her representative capacity and id the trust in the contract

XI. Early Termination

a. Benef’s can early terminate if

i. All benef’s are sui juris – 18 years old and capacity

ii. All benef’s consent

iii. There is no further trust purpose of the S to be served (look for this element when income for life and princ to be paid at a later age!!)

b. Spendthrift makes the trust indestructible (req’s S’s consent to terminate)

XII. Powers of Appointment

a. Def’s

i. Donor – one who grants the power

ii. Donee – one who is given the power to exercise

iii. General power – donee may give prop to herself, her creditors, her estate

iv. Special power – donee has a limited class of people to whom she can appoint as takers – that does not include herself, her creditors, or her estate

v. Takers in default – who takes if the power of appoint is not exercised at donee’s death

1. will must expressly exercise power of appoint – general residuary clause in donee’s will not operate to exercise her power

a. unless donee attempts to dispose of prop as though it were her own – power of appointment exercised by implication

2. a blanket exercise of power works – “all my property, including any prop over which I have a power of appoint, to my daughter D”

a. unless donor’s will has language that req’s donee’s power of appoint to make specific reference to donor’s power

i. “…and on B’s death principal to such of B’s descendants as she shall appoint by will that specifically refers to this power of appoint”

b. a donee may not FOR CONSIDERATION enter into a contract agreeing to write a will that exercises the power of appoint in favor of another

i. would transform what was supposed to be a test power of appoint into an i/v power

ii. by accepting consideration, would benefit a non-object of the power

c. creditors

i. may reach appointive assets ONLY if donee’s will exercised the general power

ii. never if special power b/c prop is not donee’s to reach

