PROPERTY

Present Estates

I. Fee Simple Absolute

a. “To A” or “To A and his heirs”

b. Absolute ownership of potentially infinite duration.  It is freely devisable, descendible, and alienable.  

c. A living person has NO heirs (only prospective heirs).

II. Fee Tail

a. “To A and the heirs of his body”

b. Abolished and never tested.  Fee tail would pass directly to grantee’s lineal blood descendants no matter what.

c. Attempt to create a fee tail results in FSA.

d. Future interest in grantor is a reversion – in anyone other than grantor, remainder.

III. Defeasible Fees

a. Fee Simple Determinable

i. “To A for so long as…” “To A during…” “To A until…”

1. grantor must use clear durational language.

ii. Once the stated condition is violated, forfeiture is automatic.

iii. Devisable, descendible, alienable BUT always subject to the condition.

iv. Example – P conveys BA “to R so long as the premises are used as a recording studio”  

1. R has a FSD

2. A has possibility of reverter

b. Fee Simple Subject to Condition Subsequent

i. “To A, but if X event occurs, grantor reserves the right to reenter and retake”

1. grantor must use clear durational language and must carve out his right to reenter

ii. Once the stated condition is violated, the estate is NOT automatically cut short.  Grantor must exercise his right to reenter.

iii. Example – RS conveys “to RA, but if coffee is ever consumed on the premises grantor reserves the right to reenter and retake”

1. RA has a FSSCS

2. RS has a right of entry/power of termination

c. Fee Simple Subject To Executory Limitation

i. “To A, but if X event occurs, then to B”

ii. Just like a FSD only here once the condition is broken, the estate is automatically forfeited in favor of someone other than the grantor

iii. Example – “To BM, but if X event occurs, then to M”

1. BM has a FSSTEL

2. M has a shifting executory interest

d. Rules of Construction

i. Words of mere desire, hope, or intention are insufficient to create a defeasible fee

1. “To A for the purpose of constructing a day care center”

2. “To A with the hope that he becomes a lawyer”

3. “To A with expectation that the premises will be used as a bowling alley”

ii. Absolute restraints on alienation are void.

1. “To A so long as she never sells it”

IV. Life Estate

a. Must be measured in explicit lifetime terms, and never in terms of years (or creates a leasehold interest)

b. “To A for life”

i. A has life estate

ii. A is a life tenant

iii. Grantor has a reversion

1. if future interest is held by anyone other than the grantor, it is called a remainder

c. Life estate pur autre vie – life estate measured by a life other than the grantee’s

i. “To A for the life of B”

1. A has a life estate PAV

2. grantor has a reversion

d. Waste

i. Life tenant is entitled to all ordinary uses and profits from the land

ii. Life tenant must not commit waste – do anything to hurt future interest holders

iii. Types

1. voluntary or affirmative – actual overuse that causes decreased value

a. natural resources – must not consume or exploit natural resources on the property (timber, oil, minerals) unless

i. prior use – land was used for exploitation

1. open mines doctrine – if mining was done on the land before the life estate began, life tenant may mine but only in mines already open

ii. reasonable repairs and maintenance

iii. if expressly granted rights

iv. land suitable ONLY for exploitation

2. permissive or neglect – land allowed to fall into disrepair or life tenant fails to reasonably protect land

a. life tenant must simply maintain

b. obligated to pay all ordinary taxes on the land to the extent of income or profits derived from the land

i. if no income or profits, to the extent of reasonable rental value of the premises

3. ameliorative – life tenant must not enhance the prop’s value unless all future interest holders are known and consent

Future Interests

I. FI’s capable of creation in the Grantor

a. Possibility of Reverter

i. Accompanies the FSD only

b. Right of Entry/Power of Termination

i. Accompanies the FSSCS only

c. Reversion (future interest that arises in the grantor who transfers an estate of lesser quantum than she started with (other than a FSD or FSSCS)

i. O conveys “to A for life”

1. O has reversion

II. FI’s in Transferees

a. Remainder – a FI created in a grantee that is capable of becoming possessory upon the expiration of a prior possessory estate created in the same conveyance in which the remainder is created

i. “To A for life, then to B”

1. B is a remainderman b/c he has a remainder

a. Cannot cut short or divest a prior transferee (that w/b an executory interest)

b. Vested Remainder

i. created in an ascertained person, and

ii. not subject to a condition precedent

iii. types

1. indefeasibly vested remainder – holder is certain to acquire an estate in the future w/ no conditions attached

a. “To A for life, remainder to B”

i. A has life estate

ii. B has indefeasibly vested remainder

2. vested remainder subj to complete defeasance – taking is not subj to condition precedent BUT could be cut short b/c of condition subsequent

a. Comma Rule – when conditional language in a transfer follows a language, taken alone and set off by commas, would create a vested remainder, the condition is a condition subsequent, and you have a vested remainder subject to complete defeasance

i. O conveys “to A for life, remainder to B, provided, however, that if B dies under the age of 25, to C” A is alive.  B is 20 years old.

1. A has a life estate

2. B has vested remainder SCD **notice that the condition language “ if B dies under the age of 25, to C” comes AFTER the language creating the remainder “remainder to B”** - hence, condition subsequent, and, therefore, SCD

3. C has shifting executory (b/c it cuts off B’s interest, not A’s) interest

3. vested remainder subject to open – a remainder is vested in a group of takers, at least one of whom is qualified to take

a. “To A for life, then to B’s children” A is alive.  B has two children, C and D.

i. A has life estate

ii. B’s children have vested remainder subj to open

b. A class is “open” if it is possible for others to enter

c. A class is “closed” when max membership has been set so that persons born thereafter who would otherwise qualify as members are shut out

i. Rule of Convenience – the class closes whenever any member can demand possession

1. “To A for life, then to B’s children” A is alive.  B has two children, C and D.

a. Class closes at B’s death and at A’s death, no matter that B is still alive b/c that’s when C and D can demand possession.

c. Contingent Remainder

i. Created in an unascertained person, or

1. “To A for life, then to B’s first child” A is alive.  B, as yet, has no children.

2. “To A for life, then to B’s heirs” A is alive.  B is alive.

3. “To A for life, then to those children of B who survive A” A is alive.

ii. Subject to a condition precedent

1. a condition is a condition precedent when it appears before the language creating the remainder or is woven into the grant to remainderman.

a. “To A for life, if B graduates from college, to B” A is alive.  B is in high school.

i. B has a cont remainder (b/c he must graduate from college in order to take)

ii. A has reversion

iii. If B graduates from college during A’s lifetime, his contingent remainder becomes an indefeasibly vested remainder

iii. Rule of Destructibility of Contingent Remainders

1. at common law, a contingent remainder was destroyed if it was still contingent at the time the preceeding estate ended

a. “To A for life, and if B has reached the age of 21, to B” A has died, leaving B, who is 19 years old.

i. B’s contingent remainder is destroyed

ii. O or O’s heirs take FSA

2. today, destructibility rule is abolished.

a. If B is still under 21 when A dies, O or O’s heirs hold the estate subject to B’s springing executory interest

iv. Rule in Shelly’s Case

1. O “to A for life, then, on A’s death, to A’s heirs” A is alive.

a. A’s present and future interests would merge giving A a FSA

2. This is a rule of law, not a rule of construction.  Therefore, the grantor gets screwed b/c his intent is not relevant.

3. Today, the rule has been abolished.

a. A has a life estate

b. A’s heirs have a contingent remainder

c. O has a reversion

v. Doctrine of Worthier Title

1. O, who is alive, conveys “to A for life, then to O’s heirs”

a. Doctrine of Worthier Title/MBE result

i. Contingent remainder in O’s heirs is destroyed

ii. A has a life estate

iii. O has a reversion

b. MASS result

i. A has a life estate

ii. O’s heirs have a contingent remainder (b/c A is alive and living people do not have heirs)

2. This is a rule of construction.  Therefore, the grantor’s intent controls.

d. Executory Interests

i. Def – a future interest created in a transferee (3rd party), which is not a remainder and which takes effect by either cutting short some interest in another person (shifting) or in the grantor or his heirs (springing)

ii. Shifting Executory Interest

1. always follows defeasible fee and cuts short someone other than the grantor

a. “To A and her heirs, but if B returns from Canada sometime next year, to B and his heirs”

i. B has a shifting exec int

ii. A has a FSD subject to B’s shifting executory interest

iii. Springing Executory Interest

1. cuts off the grantor only

2. O conveys “to A, if and when he marries”

a. A has a springing exec int

b. O has a FS subj to A’s springing exec int

III. The Rule Against Perpetuities

a. Def – certain kinds of future interests are void if there is any possibility, however remote, that the given interest may vest more than 21 years after the death of a measuring life

b. Assessing Potential RAP problems

i. Determine which future interests have been created by the conveyance

1. RAP applies only to contingent remainders, executory interests, and certain vested remainders subject to open

2. RAP does not apply to any future interest created in the grantor, indefeasible vested remainders, vested remainders subject to complete defeasance

a. “To A for life, then to A’s children” A is alive.  A has no children.

i. A’s children have a contingent remainder

ii. Id the conditions precedent to the vesting of the suspect future interest.

1. A must die leaving a child

iii. Find a measuring life.  Look for a person alive at the date of the conveyance and ask whether that person’s life or death is relevant to the condition’s occurrence.

1. A’s life will work b/c her death will begin the countdown

iv. Ask whether you will know, with certainty, w/in 21 years of the death of the measuring life, if our future interest holder can or cannot take.  If so, the conveyance is good.  If not (however remote), the future interest is void.

1. This example is good b/c we will know at the instant A dies whether she will have children to take

2. “To A for life, then to the first of her children to reach the age of 30” A is 70.  Her only child, B, is 29 years old.

a. Future interest is a contingent remainder 

b. Condition prec - one of A’s children must reach 30 years old

c. A’s measuring life will work b/c we will be able to begin to measure at her death

d. Is there a possibility that A would not have a child to reach 30 until more than 21 years after A’s death?  Yes b/c B could die tomorrow leaving A w/ either no children or no children who could vest w/in 21 years.  It is possible and therefore the conveyance fails.

i. A has a life estate

ii. O has a reversion

c. Bright Line Rules to KNOW about RAP for the exam:

i. A gift to an open class that is conditioned on the members surviving to an age beyond 21 violates RAP.

1. Bad as to one, bad as to all. – if it is possible that a disposition might vest too remotely (beyond 21 years) with respect to ANY member of the class, the ENTIRE class is void.

a. “To A for life, then to such of A’s children as live to attain the age of 30” A has two children, B and C.  B is 35 and C is 40.  A is alive.

i. Since A is alive, she could die tomorrow with another child who would not reach 30 years old w/in 21 years.  B/c that would keep the class open more than 21 years, the entire conveyance fails.

1. B and C’s vested rem subj to open fails

2. A has a life estate

3. O has a reversion

ii. Many shifting executory interests violate RAP.  An executory interest w/ no limit on the time w/in which it must vest violates RAP.

1. “To A and his heirs so long as the land is used for farm purposes, and if the land ceases to be so used, to B and his heirs”

a. Shifting exec int

b. Land must cease to be used for farming

c. A is the measuring life

d. Will we know whether the future interest will take w/in 21 years?  No b/c we have no idea when or if A will stop using the land for farm purposes.

d. Charity to charity exception

i. A gift from one charity to another is not subject to RAP.

e. RAP Reform

i. MASS - “wait and see” or “second look” doctrine

1. the validity of any suspect future interest is determined on the basis of facts as they now exist at the conclusion of our measuring life.  In other words, we wait for the measuring life to die and then decide whether the conveyance will vest

ii. MASS – Uniform Statutory RAP

1. accepts the common law RAP, AND

2. provides for some alternate vesting period – MASS = 90 years

3. so, you have a choice to use 21 years and if that doesn’t work, you can try 90 years and see if that saves the conveyance

iii. Cy Pres – if a given disposition violates the RAP, a court may reform it in a way that most closely matches grantor’s intent while still complying w/ RAP by actually reforming the K or conveyance to 21 years – WOW!

Concurrent Estates

I. Joint Tenancy

a. Distinguishing characteristics

i. ROS

ii. Alienable

1. NOT devisable or descendible

b. Creation

i. TTIP – joint tenants must take their interests

1. at the same time

2. by the same title

3. w/ identical equal interests

4. identical rights to possess the whole

ii. grantor MUST clearly express the right of survivorship

iii. use of straw

c. Severance

i. Severance and sale

1. joint ten can sell or transfer her interest during her lifetime

a. even secretly

b. the buyer is T/C

c. other JT’s remain JT’s

2. In equity, JT’s mere act of entering into a K for the sale of her share will sever JT as to that contracting party’s interest

a. Equitable conversion – equity regards as done that which ought to be done

ii. Severance and partition

1. by voluntary agreement

2. partition in kind

3. forced sale

iii. Severance and mortgage

1. MASS – title theory states only – one JT’s execution of a mortgage or lien on his share will sever the JT as to that now encumbered share

2. majority of states – lien theory – JT’s execution of a mortgage will NOT sever the JT

II. Tenants by the Entirety

a. Creation

i. Only in husband and wife!

ii. MASS – req’s affirmative statement that H and W are taking as T/E

1. NO presumption in MASS

2. MBE – presume T/E whenever H and W take title 

b. Protection

i. Creditors – creditors of only one spouse can’t touch T/E

1. MASS – creditor of only one spouse may encumber that spouse’s share but creditor can’t touch other spouse’s share or defeat the ROS

ii. Unilateral conveyance – neither spouse acting alone may convey to 3rd party

III. Tenancy in Common

a. Features

i. Each co-tenant owns individual part and a right to possess whole

ii. Each interest is descendible, divisible, and alienable.  There is NO survivorship right.

iii. Presumption favors T/C.

b. Rights and Duties of Co-Tenants

i. Each co-T is entitled to possess and enjoy the whole.  One co-T wrongfully excluding the other is “wrongful ouster.”

ii. Absent ouster, no rents due each other from each other

1. rents from 3rd parties m/b shared

iii. no acquisition among co-T’s by adverse possession

iv. co-T’s share 

1. carrying costs (taxes, mortgage payment)

2. reasonable and necessary repairs

3. NO sharing of “improvements”

a. Co-T making “improvement” is entitled to any increase in value caused by her “improvement” when prop sold

b. She is also responsible for any DECREASE in value as a result

v. Co-T must not commit waste

1. action for waste during life of co-tenancy only

vi. each has right to partition

Landlord Tenant Law

I. Leasehold (Nonfreehold) Estates

a. Ten for Years

i. Fixed determined period of time (1 day, 15 years)

ii. No notice to terminate req’d b/c you already know the complete duration

iii. SOF = term of years greater than one year m/b in writing (or else periodic ten)

b. Periodic Ten

i. Continues for successive or continuous intervals until L or T give proper notice of termination

ii. C/b created

1. expressly

2. by implication

a. land is leased w/ no mention of duration but provision made for payment of rent (due monthly = month to month)

3. oral term of years in viol of SOF as measured by the way rent is tendered

4. holdover in residential lease if L elects to holdover a T who has wrongfully stayed as measured by the way rent is NOW tendered

a. MASS calls this “ten at will”

iii. Terminating

1. notice usually written

2. at least equal to length of periodic tenancy itself unless otherwise agreed

a. except for terms over one year = 6 mos notice

3. must end at the conclusion of a natural lease period (if term begins/ends on 1st of month, termination must also coincide w/ 1st of month)

c. Ten at Will

i. No fixed period of duration

ii. Unless expressly agreed, payment of regular rent will cause ct to treat as implied periodic ten

iii. Terminated by either party at any time – however, reasonable demand to vacate is typically req’d

d. Ten at Sufferance

i. When T has wrongfully heldover

ii. Lasts only until

1. eviction

2. L elects to hold T to a new tenancy

II. T’s Duties

a. To 3rd parties

i. Keep premises in reasonably good repair

ii. T liable for injuries to 3rd party invitees – even where L has expressly promised to make all repairs (T ALWAYS loses)

iii. MASS: any 3rd party lawfully on premises injured by unsafe condition has COA against L provided that L had recvd written notice of condition

b. Duty to Repair

i. When the lease is silent

1. standard – must maintain premises and make ordinary repairs

2. not commit waste

a. voluntary – overt harmful acts

b. permissive – neglect

c. amerliorative – alteration to “improve” value

3. law of fixtures

a. T removes fixture = waste

i. Fixture – once movable chattel that, by virtue of its annexation to realty OBJECTIVELY (does NOT matter that T installed it) shows the intent to permanently improve the realty

1. heating system, custom storm windows

b. Fixtures pass with ownership of the land!

c. How to know tenant installation is a fixture?

i. Express agreement controls

ii. In absence of agreement, T may remove as long as no substantial harm to premises

1. if substantial harm, OBJECTIVE judgment T has shown her intent to install a fixture and it MUST remain in place

ii. When T has expressly covenanted in the lease to maintain prop in good condition for the duration of the lease

1. COMMON LAW – T was responsible for ANY loss incl loss resulting from natural causes

2. MAJORITY today – T may term lease if prem’s destroyed w/o T’s fault

c. Duty to Pay Rent

i. T breaches and is in possession:

1. L may

a. Evict through ct

i. Entitled to rent until T vacates or is tossed

b. Continue relationship and sue for rent due

c. MUST NOT use self-help

i. Civil and criminal sanctions

ii. MASS: self-help = treble damages or three times rent PLUS atty’s feed

ii. T breaches but is NOT in possession (w/ time remaining in lease)

1. Surrender

a. L could treat T’s abandonment as implied offer of surrender which L accepts

i. Surrender – T demonstrates by words or actions that she wishes to give up the leasehold

ii. If expired term >1 year, m/b in writing

b. Ignore abandonment and hold T responsible for unpaid rent as though T was still there

c. Re-let premises and hold T liable for deficiency (mitigation)

III. L’s Duties

a. To deliver possession

i. English/Majority rule – L must put T in actual possession or else be in breech

ii. American/Minority rule – does NOT req that L put T in actual physical possession – just legal right to possess

b. Implied Covenant of Quiet Enjoyment

i. Residential and Commercial

ii. T has right to quiet enjoyment of premises w/o interference from L

iii. Can be breached by

1. actual wrongful eviction (evict or exclude)

2. constructive eviction

a. substantial interference - attributable to L’s actions or failure to act

b. notice – T must give L notice and L must fail to meaningfully respond

c. vacate – T must vacate w/in reasonable time after L fails to rectify prob

iv. L not responsible for acts of other tenants

1. except

a. L has duty not to permit a nuisance (rent adjacent apt to rock band)

b. L must control common areas

c. Implied Warranty of Habitability

i. Residential ONLY

ii. NOT waivable

iii. Premises m/b fit for basic human habitation (bare living req’s m/b met)

1. standard may be supplied by local housing codes or independent judicial conclusion

iv. when breached, T may

1. move out and term lease

2. repair and deduct from rent

3. reduce rent

4. remain in poss, pay rent and affirmatively seek money damages

d. Retaliatory Eviction – if T lawfully reports L for housing violation, L is barred from penalizing T

i. Raising rent, end lease, harass T

ii. MASS: presumption of retaliation if eviction w/in 6 mos of T’s complaint

IV. Assignment v. Sublease

a. Absent a prohibition in the lease, T may freely transfer his interest in WHOLE = assignment or in PART = sublease

i. Even if prohibited in writing, once L consents to one assignment or sublease, L waives the right to make future objections UNLESS L expressly reserves right

b. Assignment – L in privity of estate w/ T2

i. L and T2 are liable to each other for all covenants in original lease that “run w/ land”

1. pay rent, repair

ii. L and T2 are NOT in privity of K unless T2 expressly assumed

iii. L and T1 or no longer in privity of estate but they remain in privity of K and are secondarily liable to each other

iv. L to T1 to T2 to T3

1. L can proceed against T3 = privity of estate

2. L can proceed against T1 = privity of K

3. L can NOT proceed against T2

a. Priv of est ended once T2 assigned to T3

b. No priv of K unless T2 expressly assumed from T1

c. Sublease

i. L and subleassee are in NEITHER privity of estate nor privity of K

1. T2 w/ T1 and visa versa BUT nothing btw T2 and L

V. L’s Tort Liability

a. COMMON Law = caveat lessee = L was under no duty to make premises safe

i. Exceptions

1. common areas = L

2. latent defects = L must warn T

3. assumption of repairs = if L makes negligent repairs

4. Public Use Rule – L who leases public space (convention hall, museum) and who should know b/c of nature of defect and length of lease (usually very short), that T will not repair is liable for any defects on premises

5. Short-term lease of furnished dwelling – L is responsible for any defect that harms T

b. MASS: discarded caveat for residential leases

i. L is resp for unsafe cond’s for which he recvd notice

Servitudes

I. Easements

a. Def – the grant of a nonpossesory prop interest that entitles its holder to some form of use and enjoyment of another’s land (called the servient tenement)

b. Types

i. Affirmitive easements – right to go onto and do something on servient land

ii. Negative – entitles holder to prevent servient from doing something that would otherwise be permissible

1. types

a. light

b. air

c. support

d. stream water from artificial flow

e. minority – scenic view

2. can only be created EXPRESSLY, by WRITING signed by grantor

iii. Appurtenant – when it benefits its holder in his physical use or enjoyment of his property

1. Dominant tenement – derives benefit

2. Servient tenement – bares the burden

iv. Gross – if it confers upon its holder only some personal or pecuniary advantage that is not related to his use or enjoyment of his land.

1. No benefited or dominant tenement (no other landowner benefiting)

a. right to place billboard on servient

b. fish or swim in servient’s lake

c. Transferability

i. Appurtenant

1. benefit passes automatically w/ dominant ten regardless if whether it is mentioned in the conveyance

2. burden also passes automatically w/ servient UNLESS new owner is bona fied purchaser w/ no notice of easement

ii. Gross

1. not transferable unless it is for commercial purp’s

d. Creation

i. Affirmative

1. prescription

a. continuous for statutory period

b. open and notorious

c. actual

d. hostile

2. implication

a. implied from existing use

i. previous use was apparent

ii. parties expected that use would survive division b/c it is reasonably necessary to dom’s land’s enjoyment and use

3. necessity

a. if grantor conveys portion of his land w/ no way out except over some portion of grantor’s remaining land

b. MASS: insists on strict necessity

4. grant

a. in writing

b. complies with deed formalities

e. Scope

i. Determined by terms of grant or cond’s that created it

1. unilateral expansion NOT allowed

f. Termination

i. Estoppel – servient materially changes her position in reasonable reliance on easement holder’s assurance that the easement will no longer be enforced

1. A builds swimming pool on her own parcel after B easement holder tells her he is longer using easement

ii. Necessity – easement ends when the necessity that created it ends

1. except

a. if necessity easement was nonetheless created by express grant, must have express termination in writing

iii. Destruction – of the servient land not caused by servient’s conduct

iv. Condemnation – of servient (eminent domain)

v. Release – written release given by easement holder to servient

vi. Abandonment – easement holder demonstrates by physical action an intent to never use easement again

1. A builds a structure on her land that prevents her from using HER easement over B’s land

a. Mere nonuse, or mere words, are NOT sufficient

vii. Merger – title to easement and title to servient vest in same owner

1. easement NOT automatically restored if lands should become separate again

viii. Prescription – servient interferes with easement IAW adverse possession

1. continuous for statutory period, open and notorious, actual, hostile

II. License

a. Def – mere privilege to enter another’s land for some deliberate purpose

i. Not subject to SOF

ii. Revocable unless estoppel applies (req’s licensee invest substantial money or labor or both in reasonable reliance on license’s continuance)

1. ex – tickets to concert

2. oral grant of easement that violates SOF becomes a license

III. Profit

a. Entitles holder to enter the servient and take from it soil or some substance of the soil

i. Shares same rules as easement

1. ex – timber, minerals, oil

IV. Covenant

a. Def – a promise to do or not to do something related to land

i. Unlike an easement b/c it is not the grant of property interest but rather a contractual limitation or promise

ii. Restrictive covenants – negative – promise to refrain from doing something related to land

1. promise not to build for commercial purp’s

iii. Affirmative cov’s – promise to do something related to land

1. promise to paint our common fence

b. Covenant or Equitable Serv (easement)?

i. Look at remedy P seeks

1. $$ = covenant

2. equity (injunction) = easement

c. One tract is BURDENED by promise and another is BENEFITED

i. Cov “runs w/ land” when it is capable of binding successor?

1. depends on whether facts support the conclusion that the burden and benefit run

a. Does BURDEN of A’s promise to B run from A to A-1 (A’s transferee)? – always analyze burden first!

i. Writing

ii. Intent of orig parties that cov would run

1. ct’s are generous here

iii. Touch the land

1. promise must affect parties’ legal rights as landowners and not simply as members of community at large

a. cov’s to pay money to be used in connection w/ land (association fees) and cov’s not to compete DO touch the land

iv. horizontal and vertical privity

1. horiz priv – nexus btw original promising parties (A – B)

a. req’s they be in succession of estate – that they were grantor/grantee or landlord/tenant or mortgagor/mortgagee

i. typically NOT the case – this IS the reason why many burdens will not run

2. vert priv – nexus btw A – A1

a. simply req’s some NON-hostile nexus such as K, devise, descent

i. but NOT adv pos

v. A1 must have NOTICE of promise when he took

1. discovering promise existed AFTER he took is NOT notice

b. Does BENEFIT of A’s promise to B run to B1 (B’s transferee)?

i. Writing

ii. Intent

iii. Touch and Concern

iv. Vert priv

1. horiz priv NOT req’d for benefit to run

V. Equitable Servitudes

a. Def – promise that equity will enforce against successor

i. Accomplished by injunctive relief

b. Creation

i. Writing – generally but for MBE not always the orig promise must have been in writing

ii. Intent – parties intended that promise would bind successors

iii. Touch and Concern land

iv. Notice – successors of burdened land had notice of promise

v. Privity NOT req’d to bind successors

c. Implied Equit Serv – general or common scheme doctrine

i. Ct will imply a reciprocal negative servitude if

1. when sales began, subdivider had a general scheme of residential development which included D’s lot

2. D (who wants to use land against alleged common scheme) holder had notice of promise contained in the prior deeds of those other lots that are clearly part of the common scheme

a. Notice:

i. Actual – literal notice in prior deeds

ii. Inquiry – neighborhood conforms to common restriction (just look around you dummy and you can’t miss the restriction)

iii. Record – form of notice sometimes imputed to buyer on basis of publicly recorded doc’s

1. split in ct’s

a. some take view that subs buyer is on record notice of the contents of prior deeds transferred by others by common grantor

i. MASS view BUT Mass rejects common scheme doctrine

b. better view that subs buyer does NOT have record notice of the contents of those prior deeds transferred to others by common grantor

2. MASS: 

ii. MASS: does not recognize common scheme doctrine

d. Equitable defenses to enforcement of equit serv’s

i. Changed conditions – changed circ’s so persuasive that entire area has changed

1. mere pockets of change is not sufficient

Adverse Possession

I. Def – possession for a statutorily prescribed period of time can, if certain elements are met, ripen into title.

II. Elements

a. Continuous – for statutory period

i. MASS: 20 years strictly construed

b. Open and Notorious – sort of possession the usual owner make under the circ’s

c. Actual – not symbolic

d. Hostile – w/o owner’s consent

III. Possessor’s state of mind is irrelevant!

IV. Tacking – one adv pos’r may tack on to his time w/ the land his predecessor’s time so long as there is privity which is satisfied by any non-hostile nexus (blood, K, will)

a. Not allowed when there has been an ouster

V. Disabilities – SOL will not run against a true owner who is afflicted by a disability AT THE INCEPTION of the AP

a. Insanity, infancy, imprisonment

Land Conveyancing: The Purchase and Sale of Real Estate

I. Land Contract

a. SOF

i. Standard

1. Written

2. Signed by party to be bound

3. Describe land

a. when the amount of land recited in the land K is more than the actual size of parcel – speci perf w/ prorated reduction in purchase price

4. Consideration

ii. SOF exception – Doctrine of Part Performance

1. Oral K for land sale will be good if

a. B takes possession, and

b. B remits all or part of purch price, and/or

c. B makes subst improvements to premises

b. Risk of Loss

i. Equitable conversion – equity regards done that which ought to be done

1. in equity, once the K is signed, buyer is owner subj to the condition that he pay the purch price at closing

2. destruction – if, in the interim btw K and closing, land is destroyed through no fault of either party, buyer bares the risk of loss unless otherwise specified in K

c. Implied Promises

i. Seller promises to provide marketable title at closing

1. standard – title free from law suits or threats of litigation

2. render title unmarketable

a. adv pos

b. encumbrances

i. seller has right to satisfy outstanding mortgage at closing w/ proceeds of sale

3. zoning violations

ii. Seller promises not to make any false statements of material fact

1. most states hold seller liable for failing to disclose material latent defects (material lies and material omissions)

2. even “sold as is” or “with all faults” will NOT excuse seller from fraud or failure to disclose

d. NO implied warranties of fitness or habitability

i. Caveat emptor

ii. Except – implied warranty of fitness and workmanship applies to sale of new homes by builder-vendor

II. Closing

a. Deed passes legal title from seller to buyer

i. Lawful execution of deed

1. writing

2. signed by grantor

3. deed not recite consideration, nor must consideration pass to make a deed valid

a. MASS: deed CANNOT be recorded UNLESS it recites consideration

4. description of land

a. need not be perfect

b. req’s only unambiguous descry and a good lead

c. MASS: prop m/b “adequately described”

i. “all of O’s land” is okay

ii. “some of my land in Bristol” is no good

5. delivery

a. grantor physically or manually xfrs deed to grantee

i. mail, messanger, agent

b. does NOT have to be actual physical delivery – grantor’s intent dictates

c. grantee’s express rejection = defective delivery

d. ambiguous on face delivered to grantee with an ORAL cond – oral cond drops out and delivery accomplished

e. by escrow w/ cond’s

i. title passes automatically once cond’s satisfied

ii. Covenants for title and 3 types of deeds

1. quitclaim deed (MASS: “release” deed)

a. contains NO covenants

b. grantor isn’t even promising that he has title to convey

c. any problems that manifest after closing are buyer’s problems

2. general warranty deed

a. warrants against ALL defects to title incl those attributable to grantor’s predecessors

b. covenants

i. present covenants – breached, if any, at delivery of deed

1. seisin – G promises he owns estate he claims to convey

2. right to convey – G promises he has power to make the xfr

a. no temp restraints on his power to sell

3. covenant against encumbrances – G promises there are no servitudes or mtgs on land

ii. future covenants – not breached, if any, until grantee is disturbed in possession

1. quiet enjoyment – G promises that grantee will not be disturbed in possession by 3rd party’s lawful claim to title

2. covenant of warranty – G promises to defend grantee should there be any lawful claims of title asserted by others

3. covenant of further assurances – G promises to do whatever future acts are reasonably necessary to perfect title

3. statutory special warranty deed (MASS: “quitclaim” deed)

a. two promises grantor makes on behalf of himself ONLY

i. G promises that he has not conveyed estate to anyone else

ii. That estate is free from encumbrances made BY grantor

The Recording System

I. Protection

a. Recording acts exist to protect only BFP’s and mortgages

i. BFP

1. one who purchases FOR VALUE

a. “subst pecuniary consid”

b. no protection for donees, heirs, or devisees UNLESS Shelter Rule applies

2. w/o notice that someone else got there first

a. actual notice – literal knowledge of A’s existence

b. inquiry notice – B is on inquiry of notice of 

i. whatever a physical inspection of the premises would have revealed

1. buyer has duty to inspect to see if anyone else is on possession

ii. or, if recorded instrument makes reference to an unrecorded transaction, grantee is on inquiry notice of whatever a reasonable follow-up would have revealed

iii. MASS: does NOT hold buyer to inquiry notice

c. Record notice – B is on record notice if AT THE TIME B TAKES A’s deed was properly recorded w/in chain of title

II. Recording Statutes

a. Notice

i. “A conveyance of an interest in land (O to A) shall not be valid against any subsequent purchaser for value (B), without notice thereof (B), unless the conveyance is recorded (A).”

ii. If, at the time B takes, he is a BFP, he wins even if A ultimately records before B

1. B must record to close the door to any subsequent BFPs 

b. Race Notice

i. “Any conveyance of an interest in land (O to A) shall not be valid against any subsequent purchaser for value (B), without notice thereof (B), whose conveyance is first recorded (B).”

ii. To prevail, B must be a BFP AND must record first

III. Chain of Title problems

a. Shelter Rule

i. One who takes from a BFP will prevail against any entity that the transferor-BFP would have prevailed against (even though the transferee otherwise fails to meet the req’s to be a BFP herself)

b. Wild Deeds

i. A deed recorded subsequent to an unrecorded conveyance is NOT connected to the chain of title b/c it contains a missing grantor – it is “wild” and incapable of giving record notice of its existence

1. in effect, the recording following the unrecorded conveyance is a nullity

c. Estoppel by Deed

i. One who conveys realty in which he has no interest is estopped from denying the validity of that conveyance if he subs acquires the interest that he had previously but unlawfully transferred

1. X, who does not own BA, sells it to A.  A records.  Later, O, the rightful owner of BA, sells it to X.  X then sells BA to B.

a. A is the rightful owner of BA

ii. One is entitled to assume that no one sells land until they rightfully own it.

1. thus, in the example, above, A recorded too early (b/c X did not own it when he conveyed it to A) and B is entitled to assume that X owned it when B did his title search b/c following the chain of title (O – X – B) would not have revealed the transfer to A

Mortgages

I. Creation

a. Def – conveyance of a security interest in land intended by the parties to be collateral for repayment of monetary obligation

i. Union of (1) debt and (2) voluntary transfer of security interest in debtor’s land to secure debt

b. Mortgage typically m/b in writing to satisfy SOF

i. A/k/a

1. note, security interest in land, mortgage deed, deed of trust, sale leaseback

II. Equitable Mortgage

a. Instead of executing a note, mortgagor hands mortgagee a note or mortgage deed intending that it represent debtor’s obligation to repay loan

i. Parol evid admiss to show parties’ intent

ii. If mortgagee sells “mortgaged” land to a BFP, BFP is owner

1. mortgagor has only a fraud action against seller/mortgagee (b/c the idiot delivered a valid deed to mortgagee)

III. Parties’ Rights Under Mortgage

a. Mortgagor

i. Unless and until foreclosure, right to title and possession

b. Mortgagee

i. Lien – right to look to land if default

IV. Transferring Interests

a. ALL parties to a mortgage can transfer their interests

b. Mortgage automatically follows properly transferred note

c. Mortgagee xfrs by

i. Endorsing the note and delivering it to transferee, or

1. transferee becomes a holder in due course – takes note free from personal defenses that could have been raised against original mortgagee (lack of consid, fraud in the inducement, unconscionability, waiver, estoppel)

2. holder in due course / transferee is still subject to real defenses that the maker might raise

a. material alteration

b. duress

c. fraud in factum – mortgagee lied about the nature of the instrument debtor was signing (thought it was something other than a mortgage)

d. incapacity

e. illegality

f. infancy

g. insolvency

3. to be a holder in due course of the note, 

a. note m/b negotiable, made payable to named mortgagee

b. original note m/b endorsed, signed by the named mortgagee

c. original note m/b delivered to transferee (NO copy)

d. transferee must take the note in good faith w/o notice of any illegality

e. transferee must pay value for the note – some amount more than nominal

ii. Executing a sep doc of assignment

d. Mortgagor sells

i. Lien remains on land so long as mortgage instrument has been properly recorded

1. look out for when a mortgage was recorded as recording statutes apply to mortgages as well as deeds!

ii. Who is personally liable on the debt once mortgagor sells?

1. if Buyer “assumed the mortgage” – both seller/debtor and buyer are personally liable

a. buyer is primarily liable

b. seller is secondarily liable

2. if Buyer takes “subj to the mortgage” – buyer assumes NO personal liability

a. only O remains personally liable

b. BUT, if recorded, mtg remains on land subj to foreclosure

V. Foreclosure

a. Mortgagee must foreclose by proper judicial proceeding

b. Proceeds distribution after foreclosure sale

i. If proceeds less than amount owed, mortgagee brings personal action against debtor for a “deficiency judgment”

ii. If surplus, junior liens paid off in priority and remaining $$$, if any, returned to debtor

iii. Off the top

1. atty’s fees

2. costs

3. accrued interest on foreclosing lender’s note

c. Foreclosure will terminate interests junior to the mortgage being foreclosed but will not affect senior interests (buyer at foreclosure buys subj to senior interests but is not personally liable for those debts)

i. Those w/ junior interests MUST be necessary parties to the foreclosure action as well as the debtor

1. failure to do so preserves that party’s claims and his mortgage remains on the property

VI. Priorities

a. Creditors MUST record

i. Until they do so, they have NO priority

ii. Once recorded, order of priority is determined by “first in time, first in right”

b. Purchase Money Mtg – mtg given to secure a loan that enables debtor to ACQUIRE the encumbered land

i. “superpriority” over other debt by same debtor that is not a PMM

ii. subordination agreements are allowed

VII. Redemption

a. Redemption in equity – at any time PRIOR TO foreclosure sale, debtor has right to redeem land and free it of the mortgage

i. By paying overdue payments plus interest and costs

ii. If Acceleration clause – debtor must pay full balance of debt plus interests and costs

iii. This right CANNOT be waived

b. Statutory redemption – gives the debtor a statutory right to redeem for some fixed period AFTER foreclosure sale

i. MASS = 1 year (Yikes!)

ii. Title is returned once redeemed

VIII. Legal Support

a. Excavator liable for causing support of neighboring parcel to cave in 

i. Negligence if land improved and improvements were the cause 

ii. Strict liability only if the land would have collapsed in its natural state

IX. Water Rights

a. Riparian

i. Water belongs to those landowners bordering the water

ii. Riparians share the right to reasonable use of water

1. One riparian liable to another ONLY when his use unreasonably interferes w/ the other’s

b. Prior Appropriation

i. Water belongs to state

ii. Right to divert and use it can be acquired by individuals

1. rights determined by priority of beneficial (incl agricultural) use

a. first in time, first in right

c. Groundwater

i. Surface owner is entitled to make reasonable use

1. must not be wasteful

d. Surface water

i. Rain, springs, melting snow which have not reached a natural watercourse or basin

ii. Common Enemy Rule – landowner may change drainage or make other changes/improvements to his land to combat the flow

1. many cts modified to prohibit unnecessary harm to other’s land

X. Possessor’s Rights

a. Right to be free from

i. Trespass – invasion of land by tangible physical object

1. to remove, ejectment action

ii. Private nuisance – substantial and unreasonable interference w/ another’s use and enjoyment of his land

1. does NOT req physical invasion of tangible

2. odors and noise might be sufficient

a. unless hypersensitive plaintiff

XI. Eminent Domain

a. Def – govt’s 5A power to take private prop for public use in exchange for compensation

i. Explicit taking – overt act of govt condemnation

ii. Implied / Regulatory taking – govt reg that, although not intended to be a taking, has the same effect b/c it denies you economic use of land

1. imposed ban on all development

2. remedy – govt must either

a. compensate

b. terminate reg and pay damages

XII. Zoning

a. Def – pursuant to police power, govt may enact statutes that reasonably control land use

b. Variance – principal means to achieve flexible zoning

i. Proponent must show

1. undue hardship

2. variance will not detriment surrounding prop values

c. Non-conforming Use – a once lawful, existing use now deemed nonconforming by a new zoning ordinance

i. Cannot be eliminated all at once unless just compensation (or else might be a taking)

d. Exactions – those amenities govt seeks in exchange for grating permission to build

i. M/b reasonably related both in nature and scope to impact of proposed development

1. in exchange for building permit, builder must provide streetlighting, a small park, and wider roads

PAGE  
24

