PROFESSIONAL RESPONSIBILITY
MASSACHUSETTS

I. Regulation

a. Mass Rules of Prof Conduct

b. Mass Supr Jud Ct (MSJC) = exclusive

i. w/ assistance of statutes

c. Mass Bar = voluntary

d. Complaints investigated by

i. Board of overseers appointed by MSJC appoints chief bar counsel to make prelim investigation

ii. Bar Counsel rec’s

1. dismiss complaint

2. admonish

3. proceed to formal hearing

4. formal discipline by agreement (w/ consent)

e. Types of discipline

i. Disbarment – forever – name comes off door

ii. Suspension – temporary – name remains on door

iii. Public reprimand

iv. Admonishment

f. Malpractice

i. In addition to discipline

ii. Malpractice is not disciplinary violation per se

g. Admission as atty

i. Req’s must be rationally related to the practice of law

1. graduate from ABA law school

2. take oath to uphold state and fed const’s

3. CANNOT req 

a. Mass citizenship or

b. US citizenship

ii. Good moral character
1. full disclosure incl 

a. not knowingly make false statements of material fact, or

b. fail to disclose

2. duty to cooperate

h. Regulation after admission

i. Self-regulating duties

1. when you know of a violation

a. inform bar counsel office if involves atty

i. MUST report

ii. Cannot fix bad conduct later

iii. Even asking another atty to not report a violation is a violation

b. inform Comm on Judicial Conduct if involves judge

c. be available to testify (no anonymous complaining)

2. if you represent the atty for his bad conduct, duty of confidentiality trumps duty to report

a. however, you cannot rec the atty for admission to another bar

i. atty licensed in more than one state

i. discipline by one state does not mean discipline in the other

1. each state must make ind determination

2. however, can use as evidence and acknowledge by full faith and credit

ii. watch out for unauthorized practice of law

1. you know it when you see it

2. can NOT help non-atty engage in unlawful practice

a. helping neighbor represent himself pro se is okay

iii. permissible practice

1. associate w/ local lawyer

2. pro hac vice

3. mediation or arbitration

4. anything reasonably related to atty’s home-state practice

II. Practice of Law

a. 24/7/365

b. What is it?

i. Req’s license

1. appear in judicial proceeding or depo

2. draft docs that impact subst legal rights (wills, trust, K)

3. negotiate settlements

ii. Do Not Req license

1. interview

2. fill in forms

3. write legal memos

c. Who makes the decision?

i. Client

1. settlement, appeal, file a case, testify

ii. Atty

1. strategy and tactics

a. except decision to spend money = client

d. Take only those cases you are competent to handle

i. Includes

1. physical and mental

2. legally competent

3. you have time and resources to dedicate

ii. if not competent

1. rec client hire another atty

2. rec client give you enough time to acquire/learn competency

3. rec client permit you to hire another atty w/ competence

e. No Compete

i. May NOT enter into non-compete

1. b/c client has right to hire lawyer of her choice

2. except:

a. as a condition of retirement, or

b. departing from a firm

III. Establishing Practice and Getting Clients

a. Firm name

i. Trade names are okay as long as not misleading (to the lay person)

1. to be first in phone book = okay

2. nothing about legal clinic or anything that might tend to portray state sponsorship

ii. names in letterhead must actually be names in the firm or was a name in the firm at one point

iii. general rule – look at what has happened to lawyer with name in firm name (discipline, appointment)

1. if permanent, name must come off

a. disbarred

b. ambassadorship

2. if temporary, may remain

a. suspension

b. Specialists

i. May hold out as a “specialist” as long as not misleading or deceptive

ii. To be “certified” req’s

1. certified by private org which must be named and indication that its standards are not regulated by state

2. govt body which must be named

c. Advertising

i. Standard for false or misleading is whether a layperson would find the statement or advertising misleading
1. on exam, argue anything questionable

ii. NO comparing w/ other lawyers

d. Clout and connections

i. Cannot benefit from performing public service

ii. Cannot guarantee results of the outcome of a case

1. so, cannot say “Never lost a case”

e. Advertising contingent fees

i. Must clearly state terms and basis of fee agreement

1. including what fees client will be responsible for

f. Direct Mail

i. You MAY send direct mail to groups of people who likely need legal services

ii. Must include disclaimer 

1. person has right to report anything about the direct mail that is misleading/inaccurate

2. this is an advertisement only on envelope and letterhead

3. can NOT be sent by certified mail

g. Advertising Restrictions

i. No using client names w/o consent

ii. Name of at least one atty who is responsible for the ad content must be in ad

iii. Records of ads must be kept for 2 years

1. after its last dissemination

2. w/ record of where and when it was used

h. Solicitation

i. Do NOT solicit prospective clients by direct personal contact (live, telephone, IM) from anyone

1. including friends, relatives, former clients

ii. Exception – pro bono

iii. Once you give in-person, UNSOLICITED advice, do NOT accept employment resulting from that advice

1. if they ask you first, then its okay

i. Disposing of law practice

i. Req’s

1. written notice to clients

2. fees cannot be increased as a result of sale
a. however, terms of fee arrangements may be changed as long as client notified

3. clients told they have right to new atty

4. consent is presumed if client takes no action w/in 90 days

IV. Lawyer-Client Relationship

a. Confidence

i. Cannot disclose info that could be derogatory, embarrassing, hurtful – no matter what the source

ii. Exceptions

1. req’d by law or court order

2. to obtain legal or ethical advice – use of hypos

3. MAY (never must) reveal otherwise confidential info to the extent atty reasonably believes necessary to prevent conduct likely to result in

a. Death or subst bodily harm or

b. Subst injury to financial or property interests of another or 

c. Wrongful incarceration of another

iii. Survives client’s death!

b. Safeguard client property

i. Property goes to bonded warehouse – not your garage

V. Conflicts

a. If conduct raises remote possibility of conflict, treat it as a conflict and 
i. Refuse to accept 

ii. Discontinue representation

b. Informed consent to conflict

i. Client must agree

ii. Lawyer must explain material risks and alternatives

iii. In writing

c. Criminal cases

i. Cannot take interest in subject matter of litigation (book/movie rights)

1. however, once case is completely over (appeal), you may take an interest

d. Wills

i. Do NOT draft instrument that gives you a gift (except from family)

e. Lend money

i. Only to advance costs of litigation

f. 3rd party fee payment

i. Okay but remember 

1. the client makes the decisions

2. no confidential communication with anyone but client

g. CANNOT limit malpractice exposure by getting client to agree not to sue

h. Doing business w/ client

i. Generally prohibited

1. except

a. when fair to client

2. never when it has anything to do w/ practice of law

i. Current and Former clients

i. You may represent a current client in an action against a former client EXCEPT

1. when matter or transaction in which you represented former client, or

2. when, during former representation, you learned confidential info now relevant to current action

ii. it is ALWAYS a conflict to represent two current clients against each other – even w/ consent!!

j. Corporate Clients

i. You represent the entity – not any of the individuals

ii. Duty to report up the chain

1. if no appropriate response, duty to go outside

k. Lawyers of same firm

i. For bar exam

1. screen off lawyer

2. mention “imputation” and conflict out (always better to take the safe approach on bar exam)

VI. Handling Money
a. Reasonableness

i. Consider everything in determining what a reasonable fee is

ii. Look for anything that appears to be hiding fees for the exam

b. NO contingent fees

i. Criminal case

ii. Quasi criminal case

iii. Domestic relations

1. okay to use contingent fee when COLLECTING past due alimony and child support b/c this debt collection, not family law

c. division of fees

i. Never w/ non-lawyer

ii. Never referral fees

iii. Hiring other lawyer to help

1. req’s

a. client consent in writing
b. total fee is reasonable

c. burden for obtaining acknowledgement from client is on referring lawyer

d. Fired atty

i. Reasonable value of services (quantum meruit) limted by actual contingency fee

e. Retainers

i. Advance on fees
1. can NOT commingle with operating funds

ii. Availability 

1. goes directly into operating fund – not client account

f. Commingling

i. Trust accounts
1. m/b in Mass (unless client consents)

2. notify client promptly when money arrives

3. retain records for 6 years after end of representation

ii. No need for trust account

1. dead lawyers

2. law professors

3. judges

4. officially inactive lawyers

5. retired lawyers

iii. bill clients on a regular basis as fees are earned and transfer advances into operating account

1. failure to move money out of client account into your account is commingling!

g. Disputed Fees

i. Send client her undisputed amount

ii. Move your undisputed amount into your account

iii. Either 

1. allow client to hold disputed amount, or

2. maintain in trust account until resolved

h. Interest on Lawyer’s Trust Account (IOLTA)

i. If individual client account per client, interest belongs to client

ii. If general/pool account, interest is swept into Mass Legal Assistance Corp

VII. Extent of Professional Responsibility

a. Supervising/Subordinate Atty

i. Subordinate

1. follow rules

2. argue that you were doing what you were told (must be at least arguable)

ii. Supervisor

1. follow rules

2. make sure everyone in your command follows rules

3. responsible for subordinate’s violations if

a. you told them to do it

b. you knew or should have known of it and failed to take corrective measures

b. Fair Litigation

i. Ex parte communications

1. w/ jury – only inside courtroom

a. during trial – open and close only

b. after trial – okay, unless

i. juror tells you to screw

ii. judge says not to

iii. only purpose is to harass

2. adverse party – talk to opposing atty only

3. witnesses – usually okay

ii. adverse authority
1. affirmative duty to disclose contrary or adverse authority from controlling jurisdiction

a. disclose and distinguish

iii. duty of opposing counsel must not

1. unlawfully obstruct access to evidence

2. falsify evid

3. knowingly disobey an obligation under the rules

4. make friv discovery requests

5. allude in trial to a matter atty reasonably believes cannot be supported by evid

6. request a non-party to refrain from voluntarily providing information

7. offer to pay a witness contingent upon the content of their testimony

8. present or threaten criminal or disciplinary charges to leverage a civil matter

9. engage in bias or prejudicial conduct

c. Withdrawal

i. When atty discovers conflict btw client and tribunal, he must try to withdraw

1. try to persuade client not to act in a manner that would result in the conflict

2. seek to w/draw

3. do what judge tells you to do

ii. He MUST w/draw 

1. would lead to rule/law violation

2. he becomes impaired

3. he is fired

iii. He MAY try to w/draw

1. for any reason at all

iv. Once client relationship is terminated

1. return files to client

2. give client time to find new atty

d. Trial Publicity

i. Atty connected w/ case must not make a public statement outside of courtroom that he reasonably should know would have a likelihood of materially prejudicing the case

ii. Atty may speak publicly to protect client from substantial undue prejudicial effect of recent publicity not initiated by atty or client
iii. Prosecutors – special constraints – NO extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused

1. proceed only on PC

2. protect D’s right to counsel

3. no seeking advantage from unrepresented

4. disclose exculpatory evidence

5. limit extrajudicial statements of others under his control

e. Court Appointments

i. Must not seek to avoid except

1. would violate a rule (conflict)

2. would put unreasonable financial burden on atty

3. cause is SO repugnant to atty that he could not do his job

f. Pro Bono

i. Should do it

ii. If you can’t, donate to someone who does
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