EVIDENCE

I. Relevance

a. Logical Relevance (401) – evidence that has any tendency to make a material fact more prob or less prob than it would be w/o it

i. Similar occurrences

1. to prove causation

ii. Prior accidents or claims

1. generally inadmis (as propensity)

2. exception

a. to prove common scheme or plan

b. relevant on issue of damages

3. other accidents involving same instrumentability which occurred under the same or similar circ’s are admis

a. to prove notice or knowledge

b. to show dangerousness or defect

iii. Intent or State of Mind Issues

1. to infer intent from prior conduct

a. ex. To show discriminatory intent

iv. Rebuttal Evidence

1. to rebut defense of impossibility

v. Comparable Sales to Establish Value

1. sale price of chattel or parcels of real prop admis if

a. similar kind

b. same timing

c. same geographic area

vi. Habit Evidence

1. MASS: inadmissible!

vii. Business Routine

1. MASS: this is admis

viii. Industrial or Trade Custom

1. admis as non-conclusive evid of standard of care

a. ex. To show that no other bus company has safety mechanism on door (or every other one does)

b. Discretionary or Policy-Based Relevancy (403) – even relevant evidence may be excluded if its probative value is subst outweighed 

i. by the danger of unfair

1. Unfair prej

2. Confusion

3. Misleading

4. Undue delay

5. Waste of time

6. Cumulative

7. Notice that there is NO mention of unfair surprise

ii. Liability insurance

1. not admis to show negligence or ability to pay

2. exceptions

a. ownership

b. impeach cred of w by showing bias

iii. Subs Remedial Measures

1. not admis to show negligence, culpable conduct, product defect, or need for warning

2. exceptions

a. ownership or control

b. impeach feasibility of precautionary measures

i. D claims tghere is no way to avoid such accident

3. MASS: admis even if D does not dispute feasibility

iv. Settlements

1. not admis to prove fault, liability, or amount of damage

2. there MUST be a claim as to liab or amount or else statements are admis

3. offer to pay medical expenses

a. not admis even though not a settlement offer

b. unless naked offer

i. “It’s all my fault.  I’ll pay your medical bills.”  - severable

c. Character Evidence

i. Civil Cases

1. not admis when offered as circum evid to infer conduct at the time of the litigated event (disposition)

a. no reputation for recklessness to prove negligence here

b. not even to prove that P has years of accident-free conduct = disposition = inadmis

2. admis when character of a person itself is a material issue in the case

a. truth as a defense (defamation)

b. negligent entrustment

c. wrongful death

i. decedent’s character relev for damages

3. method of proof – if character is directly an issue and admis, may be proved by

a. spec acts

b. opinion

c. reputation

ii. Criminal Cases

1. Basic Rule 1 – bad character, whether in the form of spec acts of prior misconduct, prior crimes or convictions, bad opinions or reputation, is NOT admis at the initiative of the pros if the sole purpose is to show criminal disposition in order to infer guilt

a. UNLESS and UNTIL

i. Basic Rule 2 – the accused is permitted to offer evid of his good character for the pertinent trait (peacefulness) in the form of reputation and opinion to show that disposition in order to infer innocence

1. THEN the pros may attack by showing bad character of the accused

2. Basic Rule 3 – once the D opens the door, pros may respond by inquiry on cross-ex of the accused’s good character witness about ANY SPECIFIC ACTS which would tarnish the accused’s reputation or which would affect the opinion of the witness (to prove that w knows shit about the D)

a. Of course, pros must live with the answer the w gives

b. Pros may NOT use extrinsic evid to counter D’s opening the door BUT

c. Basic Rule 4 – pros may also respond by calling its own w’s to testify about bad OPINIONS or bad REPUTATIONS in regard to D’s character

2. Victim Character – self-defense

a. Accused may take the initiative to show the character of the victim as circum evid to prove that on the occasion in question the victim was the aggressor – as part of self-defense plea – with reputation or opinion evid

b. Pros may respond with good opinion or reputation of V or with bad opinion or reputation of D

c. NO spec acts evid UNLESS used to prove D’s state of mind at the moment of the offense (fear of the victim b/c D knew that V killed someone before)

i. D must have known about these prior acts PRIOR to the incident in question or else they would have had no impact on his state of mind

3. Victim Character – sex misconduct

a. In crim case alleging sex misconduct, defense evid of the alleged V’s sexual history to prove CONSENT is limited to

i. NO opinion or reputation

ii. Spec instances of V’s sexual behavior admissible ONLY

1. if offered to prove that 3rd party was source of semen, injury, or other phys evid

2. to show prior acts of consensual sex btw V and D

3. if exclusion would viol const rights of accused

b. In civil case, evid of V’s sexual disposition admis ONLY if prob val subst outweighs danger of harm to V and unfair prej to any party

c. D must give NOTICE and in camera hearing

4. Spec Instances of Prior Misconduct by Accused – D’s other crimes offered for a non-character purpose

a. Inadmis if only purp is to prove criminal disposition

b. Admis to prove material fact other than character

i. Motive, opportunity, intent, common plan or scheme, preparation, knowledge, id, absence of mistake or accident

ii. Subj to 403

c. Sex Assault and Child Molest

i. Crim or civil, Prior sim acts (need not be conviction or arrest) allowed to show D’s propensity to commit such acts

II. Writings

a. Authentication

i. Writing not admis until it has been authenticated – foundation to show that writing is genuine 

ii. Methods

1. direct evid in the form of

a. admission

b. eye witness

c. proof of handwriting by

i. lay w by recognition

ii. expert w by comparison

iii. jury by comparison

2. circum evid in the form of 

a. ancient document rule

i. 20+ years

1. MASS: 30+ years

ii. Regular on its face

iii. Found in a place where it should be found

b. Solicited reply doctrine

i. Proof that disputed doc came in response to prior commun to a particular person

3. Quantum of Proof for authentication

a. Sufficient evid to justify a jury (not judge) finding of genuineness

4. Self-authenticating Doc’s

a. writings are not self-authenticating

b. EXCEPT

i. Cert copies of public or bus records

ii. Official pubs

iii. Newspapers or periodicals

iv. Trade inscriptions or labels

v. Acknowledged docs – certificate of acknowledgement swearing that writer’s sig is the writer’s sig

vi. Sig on certain commercial docs per UCC

c. MASS: if K pleaded and authentic not denied, it is prima facie authentic and admis

5. Authentic of Photos

a. Any W w/ personal knowledge of what the photo depicts may testify that the photo is a fair and accurate representation of what it depicts on a certain day

iii. Best Evid Rule

1. req’s that a party seeking to prove the CONTENT of a writing must either

a. produce original or

b. account for the absence of the original

i. if excuse accepted, proper foundation laid for secondary (duplicate)

2. applies to

a. legally operative docs – docs by their existence create or destroy a legal relationship that is in dispute (deed, divorce, will, written K)

b. w’s sole knowledge comes from a doc (and the w wants to recite what he read/saw but doesn’t have doc)

3. does NOT apply to

a. facts indpend of writing (w’s personal knowledge)

b. collateral docs – docs w/ bullshit relevance

4. Modifications

a. Public records – cert copies admis

b. Voluminous docs – as long as originals w/b admis if offered and originals are made available if anyone cares to sort through them

c. Duplicates

i. Admis to same extent as orig’s unless

1. handwritten copy

2. a genuine issue raised by oppos party

3. it would be unfair to admit dup

a. copy only includes a partial – and therefore – unfair portion of original

III. Witnesses and Testimonial Evid

a. Competency

i. Personal knowledge and Oath – that’s it

ii. Common disqual’s no longer apply

1. lack of religious belief, infancy, mental, prior convictions, interest/bias

iii. Dead Man’s Act

1. NO fed

2. NO MASS

3. unless waived, an interested surviving party cannot testify for his own interest against a dead party (since the dead guy cannot rebut) in civil cases only

4. in fed ct using state subst law, dead man stat might apply

b. Form of w exam

i. Objectionable ?’s

1. narrative

2. leading

a. ok on cross, foundational matters, difficulty w/ w, hostile or adv w

3. misleading or argumentative

ii. W’s use of writings to aid testimony

1. basically, no can do

2. except

a. refresh rec

i. not subst evid!

b. Recorded rec

i. Subst evid

ii. Admitted by reading into evid – NOT entered as an exhibit

iii. Must lay foundation

1. at one time w had pers knowl

2. w made writing

3. timing of writing prox to event described

4. w must testify that writing is accurate

5. w must testify that she needs the writing in order to testify

c. Opinion testimony

i. Lay opinion

1. rationally based on perception of w (personal knowledge)

2. helpful to trier of fact

ii. Expert

1. req’s

a. subj matter m/b appropriate

i. reliable and relevant

ii. prop of evid standard

b. w m/b qualified as expert

c. exp possesses reasonable certainty or prob re his opinion

d. opinion m/b supported by a proper factual basis (not weird science)

i. facts w/in expert’s pers knowl

ii. facts which are supplied to expert in court (usually through a hypo)

iii. facts of the type that other experts in his field would rely on

1. need not be admis facts

2. MASS: facts relied upon by expert MUST be admis

e. Learned treatise

i. Come in as subst evid

ii. Read – NOT actual exhibits

iii. M/b established as authoritative

1. if opp expert actually used it in his case (opens door)

2. by eliciting an admission during cross that treatises is authoritative

3. call your own expert to testify that treat is auth

4. judicial notice

iv. Limitations

1. expert must testify at trial or depo unless judicial notice

2. MASS: subst evid but only to discredit opp expert

a. On cross only!

d. Credibility and Impeachment

i. Cross

1. absolute right

2. should not exceed scope of direct

a. MASS: not limited to direct

i. Any relevant matter

3. collateral matters – no extrinsic evid to contradict w as to collateral matters (evid whose only use is to contradict w)

ii. Accrediting your own w

1. no bolstering unless impeached

2. prior identification as a prior consistent statement is NOT hearsay and is admis as subst evid

iii. impeaching your own w

1. sure but you look like an ass

iv. impeaching opp party w

1. techniques

a. prior incons statement

i. admis only to impeach

1. except

a. under oath and at hearing/depo

ii. extrinsic evid admis to prove prior incons stat

iii. foundation is no more than giving w opp to explain why he is lying

1. MASS: no foundation req

iv. MASS: prior incons statement stemming from grand jury testimony admis as long as

1. not coerced

2. w’s own statement and not interrogator’s (by leading)

3. AND has some corroboration

b. bias, motive, intent to misrepresent

i. extrins evid permitted

c. character attacks

i. prior convictions

1. any felony or misd if it involves DISHONESTY or FALSE STATEMENT

a. unless > 10 years from date of release from confinement

b. absolute right – no 403 test

2. a felony not involving dishonesty

a. subj to 403

3. MASS: ANY crime is admis to impeach at ct’s discretion

a. Too remote for Mass is

i. Felony >10 inadmis unless w convicted of some other crime w/in 10 years of testifying – if so, old crimes come in

ii. Misd same as felony except use 5 yrs instead of 10

ii. sp acts of deceit or lying which did not result in conviction

1. “Did you do it?” questions – not “where you convicted of it?”

2. must live w/ w’s answer – no extrinsic evid to rebut

3. MASS: this rule does not exist

iii. bad rep or opinion for TRUTH

1. MASS: reputation only – Mass doesn’t give a shit about w’s opinion

v. Rehab after impeachment

1. good rep/opinion for truth if impeachment involved a character attack

2. prior consis stat to rebut an express or implied charge of recent fabrication or improper influence or motive

a. admis for truth

b. MASS: not admis for truth

IV. Privileges

a. Atty-Client

i. Where priv does NOT apply

1. future crime or fraud

2. client puts comm. in issue

3. disputes btw client and atty/doc

4. joint client exception – no priv btw them

ii. MASS: Inadvertent Disclosure

1. must balance

a. reasonableness of precautions employed to avoid such a fuck up

b. amount of time it took you to realize you fucked up

c. scope of the underlying discovery request

d. extent of your disclosure

e. interests of justice and fairness

b. Doc/Psychiatrist – Patient

i. Only comm. that is conf is that given for the purp of obtaining treatment

1. once patient puts condition at issue, forget the priv

ii. MASS: NO doc/patient priv ONLY psych/patient priv

c. Husband/Wife Priv’s

i. Do not apply to intra-family injury cases

ii. Spousal Immunity

1. one spouse cannot be forced to testify against the other

2. protects against any and all testimony

3. w spouse is the holder

4. applies only to criminal cases

iii. Confidential Marital Comm Priv

1. w/o D spouse consent, other spouse (or former spouse) cannot be allowed to disclose a conf comm made DURING marriage

2. applies to only oral conf comm’s

3. both spouses are holders of this priv

4. applies to civil and crim

5. MASS: neither party can waive oral comms only

6. MASS: unemancipated minor child cannot testify against parent in crim trial unless victim is family member and living in same household as parent

d. Applying state law in fed ct

i. IF state subst law applies (diversity)

1. presumptions and burdens of proof

2. competency of w’s

3. privileges

ii. Fed priv law in fed question or fed criminal cases

1. “shall be governed by the principles of the common law as they may be interpreted by the courts of the US”

V. Hearsay

a. Def

i. Non-hearsay

1. Verbal acts or legally operative facts

a. where words spoken or written have relevant legal significance in the case by virtue of being spoken or written

i. words of offer, acceptance, defamation, conspiracy, bribery, cancellation, misrepresentation, waiver, permission

2. offered to show its effect on the person who heard the statement

a. notice, good faith, reason for action or inaction by the person who heard or read the out of court statement (state of mind)

3. as circum evid of declarant’s state of mind

a. insanity

ii. Prior stats of witness which are not hearsay

1. prior inconsist stat under oath at trial, etc

2. prior consist stat to rebut charge of recent fabrication or improper influence or motive

3. prior statement of id by w

b. Exceptions to hearsay

i. Admission by party

1. offered against that party

2. non-hearsay under feds

3. MASS: exception to hearsay

4. vicarious admissions

a. concerning matter w/in scope of employment

b. made during employment relationship

ii. Former testimony (decl unavail)

1. opp party had opportunity and same motive to cross when former test made

2. in cicil case, opp party was in privity w/ opp and similar motive to cross

3. grand jury test does NOT count b/c no opp to cross

iii. Statement against interest (decl unavail)

1. limitation – statement tending to expose declarant to crim liab and offered to exculpate Def is not admis unless corroborated

2. must be against interest at time made

iv. Dying declar (decl unavail)

1. fed – need not be dead

a. MASS: m/b dead

2. fed – homicide and any civil case

a. MASS: homicide only

3. must concern cause or circ’s of impending death

4. MASS: declarations of deceased persons admis in civil case ONLY if

a. Made in good faith

b. W/ pers knowl

v. Spontaneous statements (res gestae)

1. present state of mind in issue

2. statement of existing intent to prove intended act – declaration of exiting intent to do something in the future to prove that the intended future act was done

3. excited utterance

a. must concern the facts of the startling event

b. how much time is too much time of elapse depends on what was going on during that time (coma?)

4. present sense impression

a. made while decl perceiving event

b. MASS: none

5. decl of present physical condition

6. decl of past physical condition

a. made for medical diag ONLY

b. made to medical personnel

vi. Business records

1. transmitted by a person w/ knowledge

2. kept in the regular course of business

3. Purpose – allows the record to substitute for the in-court testimony of the employees (that’s it)

a. So, examine all business record admissions w/ that function in mind

i. And watch out for multiple hearsay

1. some things are business records (police report) but part or all of the contents might also be inadmis for other reasons (what a w told police)

2. statement offered must pass complete admisibility

