CRIMINAL PROCEDURE

I. Exclusionary Rule

a. Scope - Illegally obtained evidence (violates 4, 5, 6 Amend’s) is inadmissible at trial and all fruits must also be excluded

i. Exceptions

1. independent source

2. intervening act of free will by D

3. inetiv disc

b. Limitations – does not apply when

i. to grand juries, civil proceedings, parole revocation proceedings

ii. police rely in good faith on case law, facially valid statute or ordinance, or computer generated report w/ clerical errors that was not made by police

iii. when police act in good faith reliance on a defective search warrant unless

1. underlying affidavit was so screwed up that it could not reasonably be relied on

2. warrant was defective on its face

3. affiant lied or misled magistrate

4. magistrate has wholly abandoned his judicial role

iv. otherwise voluntary confession (and its fruits) taken in violation of Miranda is admissible to impeach only the D

v. real or physical evidence obtained from an illegal search may be used to impeach D’s statements only

II. 4th Amendment

a. Arrests and Detentions

i. Arrests

1. Warrant generally not required before arrest in a public place

a. HOME - However, police generally need one to effect a nonemergency arrest of a person in his home

b. STATION HOUSE – police must have full PC to bring suspect to HQ for questioning or fingerprinting

ii. Stop and Frisk

1. reasonable suspicion to detain

2. RS that detainee is armed and dangerous for weapons (only) frisk

b. Evidentiary Search and Seizure

i. Was search by gov’t?  If not, no 4A violation

ii. Did search violate D’s (not anybody else’s) reasonable expectation of privacy?  If not, no 4a violation

1. automatic standing

a. D owned or had right to possession of the place searched

b. D’s home

c. D was an overnight guest of the owner of the place searched

2. no reasonable expectation of privacy

a. sound of one’s voice

b. handwriting

c. paint on outside of vehicle

d. records held by bank

e. location of one’s vehicle on public roads

f. curtilage

g. garbage left out for trash

h. land visible from public place or plane or helicopter

i. smell of one’s car or luggage

iii. Did police have search warrant?

1. If no,

a. Incident to lawful arrest

i. May search person and wingspan incl entire psg compartment of auto

ii. Search m/b contemporaneous in time and location to arrest

iii. Arrest m/b lawful or search is unlawful

b. Automobile search

i. If PC to believe auto contains fruits, instruments, or evidence, they may search the entire auto incl any containers – locked or not

ii. Search may incl packages belonging to psg’s

c. Plain view

i. Police m/b legitimately on premises

ii. Discover evidence, contraband

iii. See the shit in plain view (no lifting stereo to look for s/n)

iv. Have immediately apparent PC that the shit actually is evidence

d. Consent

i. Voluntary and intelligent

ii. Person must have apparent authority – police should ask if any doubt

iii. If two persons w/ apparent authority and one says “go fuck yourself,” police cannot search

e. Stop and frisk

i. Weapons always admissible if stop lawful

f. Hot pursuit

i. M/b of a fleeing felon

ii. Once inside as the result of hot pursuit, police can search anywhere and anything w/o warrant

iv. Was warrant 

1. based on PC

a. MASS: valid warrant based in part on informant req’s affidavit must

i. Set forth sufficient facts and circ’s to allow magistrate to know how informant got this information, and

ii. Credit the reliability and credibility of the informant

2. precise on its face

a. place and items to be searched/seized

3. issued by neutral magistrate, or

4. did police rely in good faith

v. Was warrant properly executed?

1. w/o unreasonable delay

2. knock and announce

3. search w/in scope

c. Wiretapping

i. Always requires SW

ii. MASS: warrantless electronic surveillance of a conversation w/ consent of only one party that occurs in a private home is unlawful

III. Confessions

a. 6A right to counsel – offense specific!

i. Attaches in all criminal proceedings after judicial proceedings have begun

ii. Police cannot deliberately elicit incriminating statement outside presence of counsel FOR THAT offense unless D waived his right to counsel

b. 5A Privilege

i. failure to warn D of his right to counsel is a 5A violation – not 6A

ii. waiver

1. silence or shoulder shrugging is not a waiver

iii. does NOT apply to grand jury

iv. subsequent assertion of right to counsel

1. if accused unambiguously indicates he wants his atty, all questions must cease ON ANY TOPIC (not offense specific)

IV. Pretrial ID

a. 6A right to counsel

i. right to atty at any post-charge lineup

ii. no right at a photo id

b. Due Process

i. Id denies due process if it

1. unnecessarily suggestive, and

2. there is a substantial likelihood of misidentification

c. Remedy for unconst id is exclusion of id

i. This remedy is NOT automatic

1. W may make in-court id despite unconst pretrial if IF in-court id has an independent source (like W saw the dude commit the crime)

V. Pretrial Procedures

a. Bail

i. Refusal to grant bail is immediately appealable

ii. Even though bail provision does not apply to the states, if state provides bail, arbitrary denial violates DP

b. Grand Jury

i. 5A right to grand jury does not apply to states

ii. grand jury is secret

1. D has no right of confrontation or even to be present or introduce evidence

iii. Evidence inadmissible at trial is perfectly useful at grand jury

VI. Trial

a. Basic right to a fair trial

i. Right to unbiased judge means no actual malice or financial interest

b. Right to jury trial

i. Right to jury only if offense punishable by more than 6 mos in jail

ii. No const right to jury of 12

1. may be as few as 6 – if 6, m/b unanimous

2. MASS: verdict m/b unanimous

c. Right to fair cross-section

i. D need only show the underrepresentation of a distinct and numerically significant group in the venire – not on his particular jury

ii. No use of peremptory challenges on account of race or gender

1. D must show facts or circ’s that raises the inference

2. P must offer a race-neutral explanation (even if it is bullshit)

3. judge must determine if P’s explanation is bullshit

d. Right to counsel

i. Avail in misdemeanor cases only if imprisonment is ACTUALLY imposed

ii. Ineffective assistance

1. MASS: must show 

a. Conduct was unreasonable – measurably below what is expected

b. Reasonable probability that fuckup affected outcome of case

VII. Guilty Pleas and Plea Bargaining

a. Taking the plea

i. Judge must tell D

1. nature of charge

2. max penalty and mandatory minimums

3. right not to plead guilty and that a plea waives right to trial

ii. remedy – w/draw plea and plea again

b. Collateral attack on guilty pleas after sentence

i. USSC will not disturb – treats pleas as a contract

ii. Plea can be set aside for

1. involuntariness

2. lack of jurisdiction

3. ineffective assistance of counsel

4. failure by P to keep deal

VIII. Sentencing

a. Resentencing after successful appeal and reconviction

i. General Rule – no greater punishment than was imposed in first trial

1. if so, judge better explain why

b. Death Penalty

i. Any death penalty statute that does not give D opportunity to present mitigating facts and circ’s is unconstitutional

ii. There can be no automatic category for imposition of death 

1. no law that says murder of police officer is automatic death

iii. state may not limit by statute the mitigating factors; all relevant mitigating factors m/b admissible

iv. only a jury and not a judge may determine the aggravating factors justifying imposition of death

v. NOT permitted for raping and adult woman

IX. Double Jeopardy

a. When jeopardy attaches

i. In a jury trial – empaneling and swearing of the jury

ii. Bench trial – when first witness sworn

iii. Does NOT attach in civil trial

b. Exceptions 

i. Hung jury

ii. Manifest necessity to abort trial

iii. When termination occurs at the behest of D on any ground not constituting acquittal on merits

iv. After a successful appeal unless grounds for reversal was insufficient evidence

v. Breaches plea bargain

c. Same Offense – two crimes are the same offense unless each crime requires proof of an additional element that the other does not require

i. Lesser Included Offense bars retrial for greater offense except murder is permitted after jeopardy attaches for battery but victim subsequently dies

ii. Greater offense bars retrial for lesser included

X. Privilege Against Compelled Self-Incrimination

a. Anybody may assert Anytime they might incriminate themselves

i. Priv must be claimed in a civil proceeding to prevent the priv from being waived for a later criminal prosecution – once answered, he cannot waive

b. Crim D has right not to take witness stand and not to be asked to do so

i. Otherwise, any other W must take the stand and listen to the question and then exercise the priv

c. P cannot comment on D’s silence or on D’s failure to testify

d. Ways around the privilege

i. Immunity

1. “use and derivative use” immunity – guarantees W’s testimony and evidence located by means of her testimony will not be used against her

a. however, W may still be prosecuted if P shows evidence to be used against W was derived from an independent source

2. MASS: transactional immunity – immunizes W from prosecution from any transaction about which she testifies

ii. No priv if no possibility of incrimination (b/c expired SOL, etc)

iii. Waiver – crim D waives priv once he takes the stand

